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Conclusions

1. In its order of designation, the Commission found Plainview Radio to be
basically qualified in all respects to construct and operate its proposed station
and, but for the mutual exclusivity of its proposal with that of Star of the Plains
Broadcasting Company,its application would have been entitled to a grant with
out a hearing. Star of the Plains Broadcasting Company was also found by the
Commission to be basicaLLy qualified with the exception of questions raised by
specified issues. "It must be determined therefore whether Star of the Plains
Broadcasting Comp~n)' has fully established its qualifications on this record to
construct and operate its proposal under the issues specified by the Commis
sion and, if so, which of the operations proposed by the competing applications
would better provide a fair, efficient and equitable distribution of radio service
under the mandate of Section 307(b) of the Communications Act of 1934, as
amended.

In re Issue Number 5

2. The determination of this issue involved an inquiry into the motives of the
principals of Star of the Plains Broadcasting Company in filing their applica
tion, in order to ascertain whether such application was filed in good faith with
the intent of constructing and operating a broadcast station in Slaton. if granted
a license for that purpose. or whether such application was filed for the purpose
of impeding, obstructing, or delaying the determination of the conflicting appli
cation of Plainview Radio and thus retarding or preventing the establishment of
a second broadcast station in Plainview which would operate in competition with
Station KVOP in that community. The burden of proceeding with the introduc,
tion of evidence on this issue and the burden of proof thereon were placed on\
Star. Star's principals testified that the application was filed in good faith and
not for the purpose of obstructing or impeding any other applications elsewhere
and gave an explanation of their actions in filing for a Slaton station. On the .
other hand. there are a series of facts relative to the circumstances under which
the application was filed, the connection between the principals of Star and the
owners of the existing station in Plainview, and the reluctance on Star's part to
amend to another frequency. It is asserted that in the face. of these facts. the
testimony of Star's principals fails to satisfy the burden of proof imposed upon
Star by the enlargement order. For the reasons to follow. the Commission
believes that Star has met its burden and that the issue must. therefore. be
resolved in Star's favor.

3. The relationships and connections between the principals of Star of the
Plains Broadcasting Company and the principals of the Licensees of Station
KVOP, Plainview. Texas. KVWO, Cheyenne, Wyoming. and the Santa Rosa
application, which was subsequently dismissed, have been fully set forth in the
Findings of Fact. It has been shown that the filing of the Plainview application
was followed by the filing of the Santa Rosa application and then later the filing
of the Star application. From these two sets of facts we are asked to infer a
lack of good faith by the principals of Star and that Star's application was filed
for the purpose of impeding, obstructing or delaying the determination of the
competing application of Plainview Radio. Not only does such an inference
appear to be unreasonable on its face, but a contrary conclusion not only is
more sensible but it is supported by other facts and testimony which were
neither controverted or impeached. It is natural and reasonable from the
standpoint of a business association that HarreLL and Ashby, both of whom were
former stockholders in the licensee of Station KVWO, and between whom an
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employer-employee relationship had existed at Station KVOP, over a
period of 'many years, should embark upon a joint radio venture of their own
at Slaton. It appears from the testimony of both of these individuals that they
had not seen Kemp for a period of well over a year prior to the hearing; that
they had no knowledge of his relations or intent with regard to the Santa Rosa
application; that they had, in fact, first learned of this application and its subse
quent dismissal through a trade publication; and that they had made no agree
ment or arrangement whatsoever in connection therewith. Although the evidence
is conflicting as to what was actually said at the meeting of March 29, 1956,
attended by HarreLL and Goodwin, even if Goodwin's version be accepted as the
correct one, it does not appear to be especially significant, in the absence of
other more meaningfuL evidence on the subject, that Harrell may have informed
him spontaneousl1 that Harpole (president and majority stockholder of the
licensee of Station KVOP) had nothing to do with the Slaton application or that
Harrell may have suggested that Goodwin thought that it was designed to block
the competing application of Plainview Radio. III

4. Plainview, in its exceptions to the Initial Decision, asserts that Star's fail
ure to meet its burden of proof is also evidenced by the fact that Star did not
call Mr. Harpole as a witness to testify about conversations he may have had
with Mr. Kemp regarding the Santa Rosa application. Plainview's petition to
enlarge issues included a supporting allegation that Mr. Harpole consulted with
Mr. Kemp to block construction of a new station in Plainview, and it is now
contended that b;r failing to rebut this allegation through testimony from Mr.
Harpole, Star has not met its burden of proof. This argument is premised Upol'J
the assumption that because Plainview alleged in its petition to enlarge that
Mr. Harpole and Mr. Kemp connived to file the Santa Rosa application, Star had
failed to prove its own good faith because it would not disprove the allegation.

5. Such an assumption is unwarranted. When it grants a petition to enlarge
issues, the Commission does not accept as true until rebutted at a hearing every
supporting allegation made by a petitioner, even in those cases where the burden
of proof on the added issue is placed upon the person against whom the issue is
directed. If this were not so, a party easily could be placed in the unfair posi
tion of having to disprove at a hearing any and all allegations made against him
on an interlocutor~' level regardLess of any apparent merit these allegations
might have. Thus, it is the Commission's view, that that to which a party must
direct his efforts when the burden of proof on an issue is placed upon him, is
the issue itself. The one upon whom the burden rests is free to prove his case
in the manner he chooses wit~in the scope of the designated issue. Even were
the foregoing not the Commission policy, it seems clear to the Commission that
Star could not be expected to assume the obligation corl-tended for by Plainview
unless by some evidentiary showing it had first been established that between
Mr. Harpole and the two principals of Star there existed a course of action
indicating an attempt to block competition with KVOP. Only with this prelimi
nary fact established would it be relevant or material to inquire concerning
Mr. Harpole'S relationship with the now dismissed Santa Rosa application. This
fact has not been established and, indeed, the evidence of record introduced by
Star indicates the contrary.

ill Although it was not deemed necessary to make specific findings on the point,
the evidence indicates that Goodwin and Harrell were acquainted before the
Star application was filed as Goodwin testified that he had addressed Harrell
as "Bill" at the March 29 meeting because he had known him before.
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6. The next matter to be coftsidered is the admitted re luctance of the princi
pals of Star of the Plains Broadcasting Company to amend their application to
specify another frequency after it had been apparently pointed out to them by
an engineering expert that other frequencies were available in Slaton. The
mere refusal of these individuals to relinquish .the frequency 1050 kilocycles
when apprised of the availability of other frequencies is not a sufficient reason
in itself to attribute to them improper motives in filing their application for
the assignment requested herein. It appears obvious that much more convinc
ing evidence would be required before a serious charge involving an applicant's
good faith could be properlY' sustained. First, there is no certainty that any
frequency is actually avaiL..ble for use by an applicant for broadcast facilities
until after an application therefor has been filed and approved by this Commis
sion. Moreover, it is commonly known that the construction and operation of
a broadcast station requiring the installation of a directional antenna system
(which, according to the testimony of an engineering expert, would have been
required for the use of the frequencies 1410, 1420 and 1430 kilocycles at Slaton
in order to avoid objectionable interference with existing stations) would be
appreciably more expensive than a non-directional installation and operation.
Furthermore, it is recognized that, under reasonably comparable conditions,
the operation of a station on a lower frequency, such as 1050 kc, would provide
coverage superior to that which could be obtained from operations on higher
frequencies, such as 1410, 1420 and 1430 kilocycles. It must be concluded,
therefore, that the refusal of the principals of Star of the Plains Broadcasting
Company to amend their application to specify another frequency affords no
basis whatsoever for concluding that their application was not filed in good
faith or for the purpose of blocking the competing application of Plainview
Radio.

7. As shown above, the evidence is conflicting in some respects as to what
was said at the meeting attended by Harrell, Goodwin and Durham on March
29, 1956. 18/ As this meeting was held nearly a year prior to the hearing and
lasted for about two hours, it appears reasonable to believe that during the
course thereof many things may have been said which later could not be pre
cisely recaUed or which may have been subject to different interpretations.
The Examiner determined that, on the basis of their testimony at the hearing,
and from observing their demeanor while testifying, it could not be concluded
that either Harrell or Goodwin intentionally or deliberately misrepresented
what was said at this meeting. Upon carefuL consideration of the transcript of
record in this proceeding, we have reached a similar conclusion. MoreDger,
the only statement in controversy, claimed by Goodwin to have been made at
this meeting, which would have a significant bearing on the question of good
faith of the principals of Star in connection with the filing of their application,
was the remark attributed to Harrell by him to the effect that "We are not
particularly interested in 1050 kilocycles but any frequency which will work."
Harrell testified, however, that although he could not recall his exact language
with reference to his interest in 1050 ke, the meaning which he had intended to

18/ Although it was developed through the cross-examination of Harrell and
Ashby that there were some aspects of their written testimony which might
be considered ambiguous or for which there might not be a sufficient basis
in fact, these matters, in substance, involved disagreement as to conclu
sions or inferences which could appropriately be drawn from facts which
were not disputed, and do not, the\:efore, raise any serit3us questions con
cerning the credibility of these witnesses.
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convey was that he wanted any station which would work as well on a
lower frequency. This explanation is credible as it would appear to be un
reasonable on its face for a party, given a choice, to select a higher frequency
requiring a directional operation if he believed there would be available a
lower frequency on which the proposed station might operate on a non-directio~al

basis involving substantiaLLy less expense in its construction and operation and
providing superior coverage, Moreover, there does not appear to be any signifi
cance to the conflicting testimony with reference to whether Harrell may have
stated at the March 29, 1956 meeting that a frequency survey for Slaton had not
been made. Completely apart from the fact that there is evidence indicating
that such a survey was made. it does not appear that it was incumbent upon the
principals of Star of the Plains Broadcasting Company to make a frequency
survey in order to avoid risking an inference of bad faith in filing their applica
tion under the circumstances shown in this proceeding.

8. The evidence does establish that the principals of Star of the Plains Broad
casting Company first became aware of the availability of the frequency 1050
kilocycles for a station in Slaton when they learned from a broadcasting trade
publication that the Plainview application specifying this frequency had been
filed with the Commission and that, after obtaining the assurance of an individual
upon whom they had relied for advice in the matter that the use of this frequency
in Slaton would be feasible. they had subsequently filed their own application
requesting an assignment on the same frequency. An inference may be drawn
from these facts that had the application of Plainview Radio not been filed. the
principals of Star of the Plains Broadcasting Company might not have become
aware of the availability of this specific frequency and for that reason may not
have filed an application for a etation at Slaton. Therefore, in a sense it may
be said that the Plainview application" triggered" the filing d. the competing
application for Slaton. Some question is raised as to whether the principals of
Star relied on Mr. Stewart's advice with respect to the filing of the Slaton appli
cation as the findings of fact set forth in paragraph 18, supra, indicate that Mr.
Stewart was not a Licensed consulting engineer and had never done previous
work for Mr. HarreLL or his associates. Moreover, no attempt was made to
ascertain whether Mr. Stewart was qualified to make a frequency surveY' and
the affidavit which was admitted into evidence for the purpose of showing the
reliance placed upon Mr. Stewart was written for Mr. Stewart by Mr. Harrell.
The fact remains, however, that the principals of Star not only saw fit to file
their application, but have also indicated their desire and intention to utilize
the contested frequency. if authorized to do so. by their demonstrated willing
ness to take the time and trouble and to shoulder the necessary expense to
prosecute it through a competitive hearing. In view of these facts. the choice by
the principals of Star of the frequency 1050 kc. after learning of its availability
through the filing of the competing Plainview application. could not afford any
valid basis for concluding that their own application was not actually filed in
good faith. Moreover. while there is no evidence in this record to indicate what
motivated the filing and subsequent dismissal of the Santa Rosa application, it
appears from the sworn and unimpeached testimony of the principals of Star of
the Plains Broadcasting Company that they had made no agreements or arrange
ments whatsoever in connection therewith. On the basis of the record before us
we conclude that Star has met the burden of establishing that its application was
not filed for the purpose of impeding, obstructing or de laying a determination
of the competing application.
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In re Issues Numbers 6 and 7

9. Kermit S. Ashby holds a 33.3% ownership interest in the licensee of Station
KVOP, Plainview, Texas, aDd a 50% partnership interest in the application of
Star of the Plains Broadcasting Company. There would be an overlap between
the 0.5 mvlm contour of Station KVOP, and that of the station proposed by Star
which would occur in an area of 967 square miles, including a popuLation of
14,003. However, such overlap area represents less than 251. of the areas and
popuLations within either the existing or proposed 0.5 mv/m interference-free
contours. Moreover, a minimum of nine primary services are available to all
of this area from other existing stations and a minimum of eleven and a maxi
mum of eighteen additional primary services are available to portions thereof.
Furthermore, neither the existing nor proposed station would provide primary
service to the principal community served or proposed to be served by the
other; there would be no overlap of the existing and proposed 2.0 mv/m con
tours; and the Star proposal would bring a first transmission facility to the
community of Slaton. In view of the foregoing, it does not appear that the esti
mated overlap in the service areas of Station KVOP and the Star proposal would
be so substantial in character as to violate the requirements of § 3.35 of the
Commission's rules.

In re Issues Numbers 1, 2, 3 and 4

10. Issue 3 involves an inquiry into whether the proposal of Star would comply
with §3.28(c) of the Commission's Rules and, if not, whether circumstances
exist which wouLd warrant a waiver of that section of the Rules. The evidence
indicates that the present operation of Station KCCO, Lawton, Oklahoma, would
cause objectionable interference to a popuLation of 8,270 within the estimated
0.5 mvlm normally protected contour of the station proposed by Star. This
would constitute 5.4% of the total population within this contour. Such interfer
ence would affect considerably less than the permissible maximum of 10% of
such popUlation specified in §3.28(c) of the Commission's Rules.

11. Under Issue 2, evidence was adduced to establish that Star's proposal for
a Class II frequency would cause objectionable co-channel interference to Sta
tion KCCO, Lawton, Oklahoma, within its 0.5 mv/m contour. 11/ No question
was raised by the Commission concerning the possibility of objectionable inter
ference from the operation of the station proposed by Plainview to existing
broadcast services. The interference which Star would cause to Station KCCO
would occur in an area of 1,050 square miles and would affect 10,308 persons,
representing 5.9710 of the total population within the normally protected contour
of that station. Station KCCO presently receives Qbjectionable interference
from the operation of Station KFMJ, Tulsa, Oklahoma, which affects approxi
mately '0.9310 of the population within its normally protected contour. Thus, the
total interference to which the service of Station KCCO would be subjected as a
result of the operation of the station proposed by Star would aggregate 6.9% of
the population within its 0.5 mv/m contour. The interference area caused by

ill A Class II facility is defined by §3.22(b) of the Rules as follows: "'A Class
II station is a secondary station which operates on a clear channel ... and
is designed to render service over a primary service area which is
limited by and subject to such interference as may be received from Class. ~

I statlons."
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•the Star proposal would deveLop in the southwestern portion of the KCCO
service area approximately 140 miles from SLaton and wouLd not overlap the
existing interference area resuLting from the operation of Station KFMJ. ALL
of the area in which objectionabLe interference would be expected to occur Lies
within approximateLy 47 to 75 miles from Lawton and receives primary service
from five existing stations. A minimum of 10 and a maximum of 15 other
services are available to the interference area.

12. Section 3.24(b) of the Commission's Rules provides, among other things,
that an authorization for a new standard broadcast station will be issued only
after a satisfactory showing has been made 16 ••• That objectionabLe interference
will not be caused to existing stations or that if interference wiLL be caused, the
need for the proposed service outweighs the need for the service which will be
lost by reason of such interference ...... The Commission has had occasion to
use this rule in two fairLy recent cases involving applications for Class II
facilities which would cause interference to existing stations. One of these was
denied and the other, which involved a different set of circumstances was
granted. Thus, in Newport Broadcasting Company, 13 RR 228 (1956), 20/ the
Commission denied an application for a Class II facility where co-channeL inter
ference would be caused to an area encompassing 5.1 ~ and 7.9% of the popula
tion of two existing stations although the interference areas were Located some
distance from the communities where the stations were located and service was
provided to the areas by a number of other stations. In that proceeding, how
ever, the proposed operation did not provide a first community outlet. On the
other hand, in Dorsey Eugene Newman, 12 RR 211 (1956), the Commission
granted the application for a Class II facility where the applicant proposed a
first local transmission and second primary service to Hartselle, Alabama,
although co-channel interference would result to an existing station in an area
wherein 6.510 of the population resided. The applicant Star in the instant case
proposes a first local broadcast service to Slaton, a community with a popula
tion in excess of 5,000 inhabitants. Co-channel interference would affect 5.97cro
of the population within the normally protected contour of Station KCCO.
Balancing the facts that Slaton has no pureLy local broadcast outlet and that the
interference area is located some distance from Lawton and would receive
numerous other services, we conclude that the needs of the population for the
service proposed by Star outweighs the needs of the population losing the KCCO
service. This brings us, therefore, to the 307(b) comparison of Plainview and
Star.

13. Determining which of the conflicting proposals wouLd provide the more fair,
efficient and equitable distribution of radio service, in conformance with the
requirements of Section 307(b) of the Communications Act, requires examina
tion of the various factual and policy eLements which are pertinent to such a
decision. Important among these is the policy of fostering the establishment
of at least one local broadcast facility in each community of appreciable size
(Lawton-Ft. Sill Broadcasting Company, 7 RR 1216 (1953), although it is clear
from the Commission's own decisions that this policy is not without its limita
tions. Thus, in Huntington Broadcasting Company, 6 RR 569, 572 (1950), we
concluded that past 'cases I6 make it clear that while we recognize the establish
ment of a standard broadcast station in every community as a primary aim of
the Communications Act, in so far as an inefficient or improper use of the
broadcast facilities would not result therefrom, such established policy is not

1:!1/ Petition for reconsideration denied January 17, 1958, 24 FCC 19
[13 RR 236c].
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intended to be a mathematically definite regulation to be mechanically applied
to every proceeding irrespective of other relevant factors.· Thi. position was
reiterated in North Plains Broadcasting Corporation, 7 RR 93, 106a (l951),
wherein we stated that the mandate of Stction 307(b) of the Gommunications
Act which requires the Commission, to the extent possible, to provide primary
service for all people of the United States and to so allocate radio facilities as
to achieve a fair, efficient and equitable distribution thereof "does not mean
that the absence of broadcast reception or of local transmission facilities auto
matically requires the grant of an application, without regard to the ensuing
impact upon existing stations or compliance with the Commission's standards.·
Moreover, a policy with respect to the assignment of a second local broadcast
service to a community has been established and is best exemplified bY' the
following language from Vermilion Broadcasting Corporation. 7 RR 602b (1953):
"When a population center of substantial size is served bY' only one local trans
mis sion facility. it is wholly reasonable to conclude. without probing further,
that a definite need exists for a second medium for local expression. The listen
er's opportunity to select among locally originated programs; the availability to
civic authorities. public service organizations, and advertisers of more than Olle
local radio medium; and the stimulus of competition in local radio operations 
these are among the conspicuous needs which remain unsatisfied in sizeable one
station communities." From the foregoing, it is plain that in anY' case all of the
facts bearing upon a 307(b) determination must be weighed.

14. There is little choice between the applicants, on a comparative basis. with
regard to the total popUlations which would receive primary service from each
of the proposed operations or with reference to the number of primarY' services
currentlY' available to the principal communities proposed to be served by each
of the applicants or the number of such services available to the entire respec
tive estimated service areas. The Plainview proposal would provide a new
primary service to 144,616 persons, residing in an area of 12,143 square miles.
The Slaton proposal would furnish a new primary service to 145,140 persons in
an area of 5,362 square miles. A minimum of five and a maximum of 16 other
services would be available to the proposed Plainview service area while a
minimum of 10 and a maximum of 19 other services would be available in the
proposed Star service area. Six stations now provide primarY' (2.0 mv/m)
service to the community of Plainview while seven stations provide such serv
ice to the community of Slaton. Four stations would provide primary service
to all of the area proposed to be served bY' the Slaton applicant while only one
station furnishes primarY' service to all of the area to be served by the Plainview
proposal.

15. Certain factors do weigh in favor of a grant to Plainview. The Plainview
proposal would not cause objectionable interference to any existing broadcast
services, whereas the operation of the station proposed at Slaton would deprive
5.97~ of the popUlation now served by Station KCCO within its normallY' pro
tected (0.5 mv/m) contour of the service of that station and would increase the
aggregate interference which would be suffered by Station KCCO to 6.9~ of the
total population within such contour. Although we concluded above that such
interference would not prevent a grant to Star upon a comparison of the need for
service to be gained with the need for the service of Station KCCO to be lost,
such interference as a comparative factor must be weighed against the Star pro
posal. The Plainview proposal would provide a more efficient use of the fre
quency assignment requested herein. Moreover, Slaton has a population of onlY'
5,036 as compared with the population of 14,044 in Plainview.
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16. Another factor to be considered is Slaton's close proximity to Lubboc
Texas. 'the record indicates that Slaton is located in the metropolitan area
of the city of Lubbock which has a population of 71,747. Lubbock presently- has
six standard broadcast stations assigned to it, all of which provide primary
service to Slaton. Star's proposed Class II station covers Lubbock with a 2.0
mv/m signal although it does not place the minimum field intensity over the
business or factory areas of Lubbock required by our Rules to make it a Lubbock
service. We have held in the past that the fact that two cities are located in the
same metropolitan district, as determined by the United States Census Bureau,
does not diminish their separate identity in determining which of several con
flicting proposals would more nearly meet the requirements of Section 307(b).
Utica Observer-Dispatch, Inc., 3 RR 265 (1946). This holding has not been
affected by the discussion of communities in the Huntington Broadcasting Com
pany decision, 5 RR 721, rehearing denied, 6 RR 569 (1950). See also our dis
cussion in Manchester Broadcasting Co., 24 FCC 199 [14 RR 219] (1958). There
is no valid basis for holding other than that Slaton is a separate community
without a local transmission facility. However, the fact that Slaton and Lubbock
are to be considered as separate entities does not alter the fact that Plainview
is not similarly- situated in a large metropolitan area. On a comparative basis,
the importance of providing a first local broadcast service to Slaton is lessened
by its small size and its location within a large metropolitan area with a sub
stantial number of services while the importance of providing a second local
outlet to Plainview is enhanced by its dis similar location.

17. The Hearing Examiner, in concluding that the application of Star should be
granted. cited as controlling the Commission's policy "to afford every com
munity of sunstantial size, where possible, with an outlet for local self
expression" and its decision in the Lawton-Ft. Sill Broadcasting Company case,
supra, wherein the Commission concluded that interference to an existing station
was not a bar to a grant of a first broadcast facility to one community when
compared with an application for a different community which would provide a
second facility to the other community. Although the factual situation is very
similar in the instant proceeding, there are differences which distinguish the
two cases. In the Lawton-Ft. Sill proceeding the interference caused bf the
new proposal was adjacent channeL in nature and there was a substitution of
service in the interference area which was located closer to the site of the new
station than the interfered-with station. Here we have co-channel interference
in an area closer to the interfered-with station than the proposed station with
no substitution of a new service for the existing service. The population in the
interference area would be deprived of a service. This is a substantial factor
to be weighed against the advantage of a first service. Moreover, Anadarko,
OkLahoma, the community which received its first local service from the grant
in the Lawton-Ft. Sill proceeding, although substantially smaller than the com
munity against which it was competing, was the county seat and was not located
near any larger metropoLitan area. Consequentl7, the importance of a first local
outlet to the area was enhanced. In the instant proceeding we have an entirely
different situation. Slaton is located within the metropolitan area of a city of
substantial size. The importance of a first local outlet to the community is
diminished by this fact.

18. Upon consideration of the entire record in this proceeding we have deter
mined, in compliance with the mandate of Section 307(b) of the Communications
Act of 1934, as amended, which requires us to "make such distribution of
licenses, frequencies, hours of operation and of power among the several States
and communities as to provide a fair, efficient and equitable distribution of radio
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service to each of the same," that the public interest, convenience and neces
sity would be better served by a grant of the application of Plainview Radio.
The weight given, on a comparative basis, to the consideration that the Star of
the Plains proposal would provide a first local transmission facility to a com
munity is lessened by the fact that the community of Slaton is served by a num
ber of broadcast stations, is in close proximity to the city of Lubbock and that
the proposal to serve Slaton would cause destructive interference to a portion
of the service area of an existing station. The Plainview proposal is a more
efficient use of the frequency for it would cause no destructive interference to
any existing station and would establish only a second local outlet to a sizeable
community.

Accordingly, it is ordered. this 14th day of May, 1958, that the application of
Troyce H. Harrell and Kermit S. Ashby, dba Star of the Plains Broadcasting
Company is denied, and that the application of Earl S. Walden, Homer T. Good
win and Leroy Durham. dba Plainview Radio for a new standard broadcast
station to operate on 1050 kilocycles with power of one kilowatt, utilizing a
directional antenna, daytime only, is granted.

Released: May 15 1958

APPENDIX A

Rulings of the Commission on the Exceptions
to the Initial Decision

Exceptions of Plainview Radio

Exception No.

1

5,6,11, lZ, ZO

Z, 7, 8,13,14,15,16,
17,18,19

3, 10

4, 9

ZI, ZZ

Granted. The decision has been modified accordingly.

Granted to the extent that the decision has been modified.

Denied. The decision as modified adequately reflects the
record.

Denied. See footnote 10. The ruling of the Hearing
Examiner was correct.

Denied. See footnote 11. The ruling of the Hearing
Examiner was correct.

Granted in light of the decision reached herein.

Exceptions of Progressive Broadcasting Company (KCCO)

The rulings on these exceptions are the same as above as Progressive Broad
casting Company filed no individual exceptions but adopted the exceptions of
Plainview Radio as its own and incorporated them by reference.
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the result in view of overwhelming evi- not consider that reversal would be justi
dence of defendant's guilt and the trial fied. Cf. Mitchell v. United States, 104
judge's careful instructions to jury. U.S.App.D.C. 57, 259 F.2d 787, certio-

Affirmed. rari denied 1958, 358 U.S. 850, 79 S.Ct.
81,3 L.Ed.2d 86; Smith v. United States,
1958, 103 U.S.App.D.C. 175, 256 F.2d
889.

Affirmed.
Criminal Law ~1166Y2 (1)

Reversal of conviction under the
Miller Act would not be justified where
~efendant received a fair trial and con
~uct of his trial counsel could hardly have
affected the result in view of over
whelming evidence of defendant's guilt
and trial judge gave careful instructions
to jury. D.C.Code 1951, § 22-3501(a) .

•
Mr. Justin L. Edgerton, Washington,

D. C. (appointed by this court) for ap
pellant.

Mr. Harry T. Alexander, Asst. U. S.
Atty., Washington, D. C., with whom
Messrs. Oliver Gasch, U. S. Atty. and
.carl W. Belcher, Asst. U. S. Atty., Wash
ington, D. C. were on the brief, for ap
pellee.

Before WASHINGTON, DANAHER and
BURoER, Circuit Judges.

Troyce H. HARRELL and Kermit S. Ash·
by d/b/a Star of The Plains Broad·

casting Company, Appellant,
v.

FEDE~AL COMMUNICATIONS COM·
l\nSSION, Appellee, Earl S. Walden, et
aI., d/b/a Plainview Radio, Intervenor.

No. 14516.

United States Court of Appeals
District of Columbia Circuit.

Argued Dec. 5,1958.

Decided March 9, 1959.

PER CURIAM.
This is an appeal from a conviction

under the Miller Act. D.C.Code § 22
3501(a) (1951). We allowed an appeal
in forma pauperis, and appointed cOUn
sel-other than the attorney who de
fendant appellant at his trial-to repre
sent appellant in this court. Counsel so
appointed has ably and conscientiously
performed his task, urging principally
that appellant did not receive the effec
tive assistance of counsel at his trial.
After careful consideration of the points
raised, and of the record as a whole, we
have concluded that the appellant re
-ceived a fair triaI.The conduct of trial
-counsel in the respects cmnplained of-
-even viewing it in the most unfavorable
light-eould hardly have affected the re
sult, in view of the overwhelming evi
dence of appellant's guilt. The jury was
given careful instructions by the trial
judge. Under the circumstances, we do

Proceeding on appeal from order of
Federal Communications Commission
granting construction permit to operate
standard broadcasting station at a cer
tain town and Commission's denial of
a mutually exclusive application for sta
tion in another town 55 miles away.
The Court of Appeals, Bazelon, Circuit
Judge, held that record was inadequate
to support conclusion that award to par
ticular town would result in more equita
ble distribution of radio facilities.

Remanded for further proceedings.

1. Telecommunications <P410
In proceedings on appeal from order

of Federal Communications Commission
awarding construction permit to operate
a standard broadcasting station at a par
ticular town and Commission's denial of
a mutually exclusive application for
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:-

if

\

town 55 miles away, record was insuffi-\~
cient to support conclusion that award to)
larger town would result in a more equi-:
table distribution of radio facilities than:,
award of mutually exclusive application I
to smaller town. Communications Act
of 1934, § 307(b), 47 V.S.C.A. §. 307(b).

2. Telecommunications e=>425
Findings of basic facts by Federal

Communications Commission in award
ing broadcasting permits must be sup
ported by substantial evidence on the
record as a whole.

3. Telecommunications €=>408
In a comparative proceeding, where

there is application for broadcasting
stations before Federal Communications
Commission which application, if grant
ed, would cause some interference to
an existing station, there must be evi
dence balancing need for station serv
ice lost by interference on the one
hand as against the need for service
proposed by the new facility on the other,
in order to determine weight to be given
to interference resulting from proposed
station.

4. Telecommunications €=>425
Federal Communications Commis

sion expertise could not alone support
assumption that factor of interference
by proposed station would outweigh com
munity's local needs which would be suffi
ciently satisfied by other nearby stations.

5. Telecommunications €=>408
Federal Communications Commis

sion cannot make any findings which
differentiate between two applicants
for mutually exclusive broadcasting li
cense on those issues upon which there is
no supporting evidence.

•
Mr. Norman E. Jorgensen, Washing

ton, D. C., with whom Mr. Seymour
Krieger, Washington, D. C., was on the
brief, for appellant.

Mr. John H. Conlin, Counsel, Federal
Communications Commission, for appel
lee. Messrs. John L. Fitzgerald, Gen.
Counsel, Federal Communications Com-

mission, Richard A. Solomon, Asst. Gen.
Counsel, Federal Communications Com
mission, at the time brief was filed, and
Mark E. Fields, Counsel, Federal Com
munications Commission, were On the
brief, for appellee. Mr. Warren E. Bak
er, Gen. Counsel, Federal Communica
tions Commission at the time record was
filed, also entered an appearance for ap
pellee.

Mr. Michael H. Bader, Washington,
D. C., with whom Mr. Andrew G. Haley,
Washington, D. C., was on the brief, for
intervenor. Mr. J. Roger Wollenberg,
Washington, D. C., also entered an ap
pearance for intervenor.

Before EDGERTON, BAZELON and WASH

INGTON, Circuit Judges.

BAZELON, Circuit Judge.
This is an appeal from a Federal Com

munications Commission grant to Plain
view Radio (intervenor) of a construc
tion permit to operate a standard broad
casting station at Plainview, Texas, and
the Commission's denial of the mutually
exclusive application of Star of the
Plains Broadcasting Company, for a sta
tion in Slaton, Texas, 55 miles away.
The trial examiner had preferred the
Slaton applicant.

In brief, the trial examiner found that
in 1950 Plainview had a population of
14,044. It now receives primary radio
service from six broadcasting stations,
one of which is located in Plainview.
The proposed station would render serv
ice to a population of 144,616 and it
would not interfere with any existing
broadcast service.

Slaton, in 1950, had a population of
5,036. It is located 16 miles from Lub
bock,. Te~as,. with a :Qopulation of 71,!47,
and IS wlthm the Ltbbock metropohtan
area. It receives primary broadcast
service from seven stations, six of which
are located in Lubbock. It has no trans-.
mission station of its own. The pro
posed station would render service to
145,140, but would cause destructive in
terference imrolving 5.97% of the popu
lation within the normally protected con-
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tour of RCCO, Lawton, Oklahoma.1 The
area of such destructive interference is,
however, served by at least ten other
standard broadcast facilities at the pres
ent time.

On these findings, the trial examiner
awarded the station to appellant, the
Slaton applicant, in conformity with the
"Commission's longstanding policy 'to
afford every community of substantial
size, where possible, with an outlet for
local self-expression. * * * , " De
spite the objectionable interference
which such a grant would cause to
RCCO, the examiner found that a grant
to Slaton "would better provide a fair,
efficient, and equitable distribution of
radio service * * *" in conformity
with the mandate of § 307(b).2

The Commission reversed the trial ex- .
aminer, and awarded the permit to Plain
view Radio. The Commission recognized
that the interference which RCCO would
suffer from a grant to Slaton was well
within the standards of permissive inter-

I. In addition, KCCO receives co-channel
interference involving ,93% of the popu
lation within its normally protected con
tour, from Station KFMJ, Tulsa, Okla
homa.

The proposed station in Slaton would
receive destructive interference from Sta
tion KCCO involving 5.4% of the popu
lation· located within its normally pro
tected contour.

The proposed station in Plainview
would receive interference from Station
KCCO and Station KMCC, Garden City,
Kansas, involving 4.9% of the population
located within its normally protected con
tour.

'2. 48 Stat. 1083 (1934), as amended, 47
U.S.C.A. § 307(b) :

"In considering applications for li
censes, and modifi~ations and renewals
thereof, ,'When and insofar as there is
demand for the same, the Commission
shall make such, distribution of licenses,
frequencies, hours of operation, ·and of
power among the several States and com
munities as to provide a fair, efficient,
and equitable distribution of radio serv
ice to each of the same."

3. See Beaumont Broadcasting Corp. v.
Federal Communications Comm'n, 1952,
91 U.S.App.D.C. 111, 115, 202 F.2d 306,

ference established as a guide by the
Commission.3 And it acknowledged
that, under its own policy with respect
to $307(b), Slaton's need for a local
broadcast outlet must be regarded as out
weighing the needs of the population los
ing the RCCO service, and that Slaton
must be considered a separate commu
nity despite its location within the Lub
bock metropolitan area.. But the Com
mission made clear that Slaton's location,
and the interference with KCCO, were
factors available for comparative consid
eration.j:..!~.l~E!..cton $latQn~s:p}'Q~~J!litr
to Lubbock's six stations to find a dimin
ighedne-e(fi~r;fh:-St-loc;:Ioutl~t'~:f"'its
own~-Tlien"it weighedihis" Ciiffi-inIshed
need,' Siaton;s s~-~ll siz;' -~nd ih~- inter
fer~.~~e,iitK~cto·ligiinstIthe"nresump-j
tion of need that a "population center of II..
~~fi{ntral size (like Plainviewj 'has for I'
a ~E!conc!_, ~edium_of. local expressi2'~'

* * *."/ On this balancing of factors
the Commission concluded that an award
to Plainview would result in a more eq-

309; Democrat Printing Co. v. Federal
Commuuirotions Comm'n, 1952, 91 U.S.
App.D.C. 72, 75, 202 F.2d 298, 300-301.

4. The Commission has considered thj
grant of a first local outlet to a com
munity of great importance in allocating
broadcast facilities. Southern Media
Corp., 11 F.C.C. 6S8 (1946); Utica Ob
server-Dispatch, Inc., 11 F.C.C. 383
(1946). This has been true even when
the community receiving the award was
within the metropolitan area of a com
munity then served by a transmission ,.,..
system or systems. WMAK, Inc., 11
F.C.C. 850 (1947). This has also been
true when a grant of a first local out-
let would cause considerable destructive
interference to an existing service. And
see Greater New Castle Broadcasting
Corp., 8 Pike & Fischer Radio Reg. 291
(1952); Lawton-Ft. Sill Broadcasting
Co., 7 Pike & Fischer Radio Reg. 1216
(1952).

Of course, the fact that a grant to a
community would bring to that com
munity its first local broadcasting facility
does not per Be mean that such a grant
is in the public interel'lt. North Plains
Broadcasting Corp., 7 Pike & Fischer
Radio Reg. 93, l06a (1951); City Broad
casting Corp., 7 Pike & Fischer Radio
Reg. 1055 (1953).
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uitable distribution of radio facilities
under § 307(b).

[1, 2] We think the record is inade
quate to support this conclusion. It is
elementary that findings of basic facts
must be supported by substantial evi
dence on the record as a whole. In the
present case, the key issue for purposes
of the § 307(b) proceeding was the com-

arative needs of the two communities.
Under such circumstances, the Commis
sion could hardly find that one commu
;nity's need was greater or less than the
other's without substantial evidence as
to those needs. This was established ten
, 's ago in Easton Pub. Co. v. Federal
Communications Comm'n, 1949, 85 U.S.
App.D.C. 33, 175 F.2d 344, a § 307(b)
proceeding. The Court was explicit in
requiring that the Commission make a·
determination of the relative needs of the
communities, and the relative abilities of
the applicants to meet the needs. The·
Court was equally explicit in pointing to
the type of evidence essential for such
a determination. It stated:

"* * * we cannot tell from
the findings what caused the Com-:
mission to say that Allentown's need
was greater. Present and proposed
programs would seem to be an essen
tial element in testing comparative
community needs * * *." Id., 85
U.S.App.D.C. at pages 37-38, 175
F.2d at pages 348-349.

On the present record, however, no sucll
evidence of programming a:ppears.

[3] Similarly, with respect to the
interference a station at Slaton would

5. Washington Gas Light Co. v. Baker,
1950, 88 U.S.App.D.C. 115, 120-121, 188
F.2d 11, 1&-17, certiorari denied 1951,
340 U.S. 952, 71 S.Ct. 571, 95 L.Ed. 686.
See Easton Pub. Co. v. Federal Com·
munications Comm'n, supra; Democrat
Printing .Co. v. Federal Communications
Comm'n, supra; Plains Radio Broad·
casting Co. v. Federal Communications
Comm'n, 1948, 85 U.S.App.D.C. 48, 51
52, 175 F.2d 359, 362-363. And see
Saginaw Broadcasting Co. v. Federal
Communications Comm'n, 1938, 68 App.
D.C. 282, 290, 96 F.2d 554, 561-{i62,

cause KCCO, there is no evidence of thl
need for the KCCO service lost by inter.
ference, on the one hand, as against th~

need for the service proposed by the neVI
facility, on the other. The necessity fOl
such evidence, in determining the weighl
!-o be given interference resulting froIr
a proposed station, was made eviden1
by our decision in Democrat Printinl1
Co. v. Federal Communications Comm'n.
1952, 91 U.S.App.D.C. 72, 202 F.2d 298'

. [4J Apparently, the Commission reo
lied upon its expertise in assaying the
factor of interference with KCCO, and
in assuming that whatever Slaton's local
needs might be, they would be sufficient
ly filled by Lubbock's six stations.
However, as we said in another context:
"Commission expertise alone cannot sup
port [such] pivotal assumption[s]." IS

[5] In oral argument in this Court,
intervenor urged that the absence of pro
gramming evidence was not available to
attack the Commission's determination
since the parties had agreed at the hear
ing before the examiner to limit com
parative consideration to engineering'
statistics. Assuming arguendo that
such an agreement was made,6 it canniit
serve to excuse the absence of the evi
dence which we have held essential to
sustain the Commission's findings.. True
it is that the parties need not adduce any
evidence they do not wish to. But then,
the Comtnission cannot make any find
ings which differentiate between the two
parties on those issues upon which there
is no supporting evidence. Johnston
Broadcasting Co. v. Federal Communica
tions Comm'n, 1949, 85 U.S.App.D.C. 40,

certiorari denied Gross v. Saginaw Broad·
casting Co., 1938, 305 U.S. 613, 1m s.Ot.
72, 83 L.Ed. 391; Tri-Sta4! Broadcasting
Co. v. Federal Communications Comm'n,
1938, 68 App.D.C. 292, 295-296, 96 F.
2d 564, 567-568; Courier Post Pub. Co.
v. Federal CommuniCations Comm'n,
1939, 70 App.D.C. SO, 81-84, 104 F.2d
213, 214-216; American Broadcasting
Co. v. Federal Communications' Comm'n,
1949, 85 U.S.App.D.C. 343,348-351, 179
F.2d 437, 443-445.

6. The record is not entirel! clear on the
point.
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•
Mr. James M. Earnest, Washington,

D. C., with whom Messrs. Leonard J.
Calhoun and Fred M. Vinson, Jr., Wash
ington, D. C., were on the brief, for ap
pellants.

Mr. Seth H. Dubin, Atty., Dept. of
Justice, of the bar of the Court of Ap
peals of New York, pro hac vice, by spe
cial leave of court, with whom ABSt.
Atty. Gen. George C. Doub, Messrs.
Oliver Gasch, U. S. Atty., Morton HoI·
lander, Atty., Dept. of Justice, and Louis
Mackall, Jr., Atty., District Unemploy-

District of Colwnbia cS:=>8f:
Employers were not entitled to main

tain a suit to invalidate an agreement
between the District Unemployment
Compensation Board and Secretary of
Labor pursuant to the Temporary Unem
ployment Compensation Act of 1958 by
which the federal government would ad
vance funds to the states to provide addi
tional unemployment benefits for work
ers exhausting unemployment compensa
tion rights on the ground that the em
ployers commencing in 1963 would incur
a tax liability as a result of the pay
ments, since the suit at this time was
premature, in that it was not at all cer
tain that the tax would ever be assessed
against the employers. Temporary ·Un
employment Compensation Act of 1958,
42 U.S.C.A. § 1400 et seq. ;26 U.S.C.A.
(LR.C.1954) ~§ 3301-3308.

v.

Suit by employers to declare invalid
an agreement between the District of

267 F.2d-40t,2

WASHINGTON BOARD or TRADE v. McLAUGHLIN
Cite as 267 F.2d 633

46, 175 F.2d 351, 357. Quite the con..... Columbia Unemployment Compensation
trary-in the present case, without any· Board and the Secretary of Labor pur
more evidence, the Commission would suant to the Temporary Unemployment
have had to assume that there was "no Compensation Act of 1958 authorizing
material difference between the appli- the federal government to advance funds
cants" as to community need, Johnston to the states inclUding the District to
Broadcasting Co. v. Federal Communica- provide additional unemployment benefits
tions Comm'n, supra, 85 U.S.App.D.C. at to workers exhausting their unemploy
page 47, 175 F.2d at page 358, and would ment compensation rights. From an ad
therefore have had to award the station verse judgment in the United States Dis
to the petitioner on the basis of the § trict Court for the District of Columbia,
307(b) presumption. If it purported to Alexander Holtzoff, District Judge, the
differentiate between the two stations on employers appeal. The United States
the basis of the respective needs of the Court of Appeals, Per Curiam, held that
two communities, then it should have re- the suit was premature.
quired more evidence regardless of any Affirmed.
stipulations in the case. Under the cir-
cumstances, the case must be

Remanded for further proceedings up
on a re-opened record in accordance with
this opinion.

WASHINGTON BOARD OF TRADE,
Ecldngton BuDding Supply Co., Monag·
han·Randels, Inc., Cafe Burgundy, Inc.,
Robert R. Swarthout, Appellants,

Robert E. McLAUGHLIN, David B. Ka!'.
rick, CoL A. C. WeDlng, Clement F.
Preller, and Thomas W. BrabaDy, As
Members of the District of Columbia
Unemployment Compensation Board,
and James P. Mitchell, Secretary of La
bor, Appellees.

No. 14625.

United States Court of Appeals
District of Columbia Circuit.

Argued Feb. 11, 1959.

Decided March 12, 1959.

Petition for Rehearing En Bane Denied
April 17, 1959.
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PLAINVIEW RADIO

In re Applications of )
)

Earl S. Walden, Homer T. Goodwin, and )
Leroy Durham, dba )
PLAINVIEW RADIO )
Plainview, Texas )

)
Troyce H. Harrell and Kermit S. Ashby, dba )
STAR OF THE PLAINS B/CASTING CO. )
Slaton, Texas )

)
For Construction Permits )

['53:24] What are ·separate communities.·

FCC 60D-47
87545

Docket No. 11836
FUe No. BP-10200

Docket No. 11837
File No. BP-I0499

Slaton and Lubbock, Texas are ·separate communities·
even thouah Slaton is a part of the Lubbock metropolitan
area and the two have equivalent county governmental
interests and county problems, and their employment
opportunities and interests are similar. There is no
community of interests in city government, civic and
religious organizations, or activities in merchandising.
The cities are slightly less than eight miles apart and
separated by an area primarily rural in nature.

['53:2.2, '53:2.4] Different communities in same area.

An application. to provide a first local transmission
facUity to Slaton, Texas, will be aranted in preference
to an application to provide a second service to Plain
view, Texas. Even though the frequency would be
utilized more effectively at Plainview and the stimulus
of transmission competition there would be of public
benefit, these factors are insufficient to overcome the
presumption arising as a consequence of Slaton's having
no local transmission facility.

Appearances

Michael H. Bader of Haley, Wollenberg It Kenehan for Plainview Radio; Norman
E. Jorgensen of Krieger It Jorgensen for Star of the Plains Broadcasting Co.;
and Richard E. Ely for Chief, Broadcast Bureau, Federal Communications
Commission.

SUPPLEMENTAL INITIAL DECISION OF HEARING EXAMINER FOREST L.
McCLENNING

Preliminary Statement

1. This further proceeding arose upon a remand from the United State. Court
of Appeals for the District of Columbia Circuit. Case No. 14516, decided
March 9, 1959 [18 RR 2072] and the Commission·s Memorandum Opinion and
Order of June 2.4, 1959 [18 Rll 671]. The court remanded on the ground that

15 RR Pale 382.c
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".the record contained insufficient evidence on which the Commission could base
·-'a conclusion that the broadcast needs of Slaton were outweighed by those of

Plainview and that absent this evidence 1& ••• the Commission would have had
to a.sume that there was &no material difference between the applica~ts· ~s to
community need ... and would therefore have had to reward the station to the
petitioner [Star of the Plains Broadcasting Co.] on the basis of the Section
307(b) presumption."

2. The Commission"s order of June 24, 1959, rather than specifying is.ues,
defined the permissive scope of the further heariftg ordered. In determining
the comparative needs of the respective commUilities for an additioJ2&l service
the programming of existing stations in the areas to be served is specified as
being relevant., The order holds that programming findings to support a grant
in the face of the interference which would be suffered by Station KCCO are not
required, but that programming evide~e is requireci to deny a grant for that
reason in the face of a 307(b) presumption for a first transmission facUity. The
proposed programming of the applicants is specified to be relevant only if, after
the community with the..,greater need has been determined, it appears on the
basis of competent engineering evidence that both altlicants will provide a
primary service. to the favored community. The order also permits a showing
of the community of interest and the relationship, if any, between Slaton and
Lubbock, Texas.

3. Hearing conferences were held on September 3 and November 17, 1959.
Hearing was held on the dates of December 28-30, 1959 and February 16, 1960
at which time the record was closed. Progre s.ive Broadcasting Company,
licensee of Station KCCO did not participate in the further hearing. Plainview
belio, although stating at page 322 of the transcript that it would probably
adduce evidence relative to the program service of Staticm KCCO if the licensee
of that station did not appear. faUed to do so. Engineering evidence adduced in
the course of the initial hearing estabUshes that neither proposal would provide
primary service to the principal community of the other. Accordtng~, evidence
in the furthe r hearing is limited to factual matters relative to (1) which com
munity bas the greater need for the service proposed including showings of
the maJmer in which the programming of Stations KVOP a.!1d KUKO iB now meet
iDg the respective needs of Plainview and Slaton and (2) the relationship and
community of interest between Slaton and Lubbock. Proposed findings of fact
and conclusions of law "'ere fUed on March 18, 1960 b'" the applicants with
reply finding. being filed by each on March 28, 1960.

Findings of Fact

. .•. The city of Plainview, Texas, the county seat of Hale County, had a popula
tion of 14,044 persons under the 1950 United States cen.us. !t is located 40
mUes north of Lubbock, Texas, 70 mUes south of Amarillo, Texas and is the
largest population center between these cities. Plainview has experienced an
mcr.ease in population since 1950. It is ceDtrally located in what is known as
the South Plains irrigated farm region of West Texas which reJion includes 15
counties. An interference-free signal would be provided 75.4~ of this region
by the Plainview proposal. 11 Cotton is the principal product grown in this
region with other products Tncluding grain sorghums, soy beans, wheat and
produce.

"1./ As' reflected by the record of the initial hearing and at page 4 of the Com-
mission'. Decision, the 0.5 mvlm interference-free contour of the Plainview
[Footnote continued on following page].
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PLAINVIEW RADIO

5. There are 3<l manufacturing outlets and over 1,000 comme rcial busi
ne••es in Plainview. The Plainview Co-op Cotton Compress grosses approK
mately a mUlion dollars annually for the storage and compressing of cotton.
Schools include one high school, 2 junior high schools, 7 elementary schools,
1 academic and two business colleges. Civic organizationl include Lion·s Club,
Evening Club, Noon Club, Kiwanis, Rotary, Toastmaster Club. Businel. and
Prof•••ional Women·. Club. Chamber of Commerce, Future Farmers of
America. Boy Scouts, Girl Scout., Junior. Service Leagues, Parent-Teacher
A.sociations and United Giverl Fund. There are 30 churches within Plainview.

6. One .tandard broadcast station. KVOP, is licen.ed to operate at Plainview
on the facUitie. 1<l00 kUocycle., 250 watt. power. unlimited time. The 0.5
ccmtour of Statim KVOP lie. wholly within the region de.lgnated a. the South
PJ.a.ins irr!Jated farm re.ion and encompas.e' 27.61- of thil region. Approxi
mately 86~ of the 0.5 mv/m contour lie. within the interference-free .ervice
area of the Plainview Radio proposal. There would be a minimum of five and
a maximum of 16 other service. avaUable within the propo.ed Plainview Radio
.ervice area. Six .uttonl, including KVOP. now provide primary service (2.0
mv/m or greater) to the city of Plainview. Distance of the .tation. len-in. the
city other than KVOP varies from 22.5 mUe. to 71.2 milel airline distancel.
Station KGNC, Amarillo carries a IS-minute news and weather program
sponsored by a firm having outlets in Plainview and other cities. Only national
and regional news is included on this prog ram. This is the only record evi
dence of the programming of the other services available within the proposed
Plainview Radio service area except Station KVOP.

7. Both applicants adduced evidence of the programming of Station KVOP as it
relates to serving the local needs of Plainview and its surrounding area.
Plainview Radio monitored the sution for the week of December 1 through 7,
1959. The individual monitoring the station. had no famUiarity with Commission
program definitions by type or class and no effort was made to so designate the
material broadcast on the logs maintained by this individual. These logs, how
ever, show that Station KVOP programming during this week was affected to
some degree by the Christmas season as illustrated by the daily program
-Letters to Santa" and the commercial announcements carried. They further
show that the station uses a varied over-all programming format as contrasted
to what is termed a -music and news" format; that international, national,
regional and local news was broadcast; and play-by-play descriptions of sports
events were carried. Programs broadcast included two daily (except Sunday)
agricultural programs, a report of patients admitted and dismissed at the local
hospital, daUy except Sunday program announcing lost and found animals and
items, a Spanish language program carried on three days of this week, a 30
minute talk program on consumer credit and interest rate., daily sports review,
religious programs daily, football game, basketball game, and varied type of

. recorded music. 2/

IS RR Pale 382e

1./ [Footnote continued from preceding page].
proposal would encompass an area of 12,143 square miles. Of this area
18. 36~ (2229.45 square miles) would lie outside the South Plains region.
Total area within the South Plains region is computed to be 13,1<l8 square
miles.

On the basis of this monitoring Plainview Radio proposes findin,s that
-There were no educational programs, panel discussims, home demonstra
tion programs, county agent programs, drama, comedy, quiz programs,
[Footnote contt.D.ued on followi ng page].
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8. Evidence adduced by Star of the Plains relative to the programmin(r; of
Station KVOP during the monitored week shows that the station has a /arm
director in char.e of producing two daily agricultural programs, one of five
minutes, the other of 15 minutes duration broadcast between 12 noon and 1:00
p.m. A trading post program commercially sponsored and designed primarily
to serve farm needs is carried direct from the B. F. GoodriCh Rubber Com
pany outlet. On this program individuals are pe rmitted without cost to them to
advertise items for sale or trade and items lost pr found. The ATown Cryer
program also carries notices of lost and found items and is us ed as a vehicle
for the discussion of local public issues. News programs include IJB, tedal of
special interest to the agricultural industry, announcements for local organiza
tions, and market reports in so far as of interest to the area. The statim has
inatalled direct lines to the churches participating in the Ministerial Alliance
church service program and has a direct line to the United States Weather
Bureau in Lubbock. Texas which is maintained 24 hours per day. Individuals
desiring to secure a weather report may utUize this service by telephone rather
than having to ca.l1 the Weathe r Bureau office in Lubbock. The Spanish language
program is predominantly music but also includes news, weather and announce
ments for various local organizations. A weekly 30 minute program is c~rried

fOr the University of Texas Radio Playhouse 3/ and a program Monday through
Friday from 4:00 to 5:30 p.m. is made available to the Plainview High School
speech department. Students appearing on the program are selected by the
Speech Department and the student c~.lectedat the end of the semester as the .
best Master of Ceremonies receives a $50 savings bond donated by the station.
Program content is principally recorded music, with school announcements
and other related material being included. Conunercial spot announcements
also are included, but generally are made by a station announcer.

9. The pastor of the South Side Assembly of God Church has been unable to
purchase time on Station KVOP for a religious program. This church forme rly
had a regularly scheduled program on the station; formerly shared in the one
hour Sunday sustaining time made available by the station to members of the
Winisterial Alliance of Plainview and at its election could presently share in
this time. The other church in Plainview of this denomination (First Assembly
of God Church) has a regularly scheduled program on Station KVOP and on two
occasions the station has carriAd programs for the South Side Assembly of God
Church, one on a sustaining basis at the request of the statim, the other where
a professimal quartet was featured, on a commercial basis.

10. Evidence as to the broadcast needs of Slaton and the community of interest
between Slaton and Lubbock was adduced. As reflected by the record in the
initial hearing and at page 4 of the Commission·s Decision herein of May 14,

2/ [Footnote continued from preceding page].

round-table discuss.ion., Boy Scoun or Girl Scout proJrams, or P. T .A.
program.. The lled Cros., the Salvation Army and numerOWI other organi
zation. in and around Plainview were never mentioned." The logs main
tained are not, however, sufficiently detaUed or so maintained as to support
the.e findings.

3/ During the monitored week this is the program on which consumer credit
- and tntereat rate. were di8cu••ed.
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1958, Slaton under the 1950 cenlus had a population of 5,036 perlonl. It
b located in Lubbock County, is in the south-central part of the South PlaiU
region of Welt Texal, il and is a part of the standard metropolitan area of
the city of Lubbock~ A distance of approximately 7.8 miles leparates the city
limitl of Lubbock and Slaton. The community of Posey 51 i8 located between
Lubbock and Slaton. Some small indultri,a1 plantl are located between the two
cities, but the area il predominantly of an agricultural and farming character.
All railroad and bus Ichedules serving Slaton go to or come from Lubbock.
Once daily round trip service is available by railroad. The train leaves Slaton
at 6:55 a.m. The return train arrives in Slaton at 7:35 p.m. The ciU.I are
cozmected by a four lane divided highway ex.c:ept for a one mil. Itrip at Slaton.
Round trip bWi service is available at irregularly lpaced intervals throughout
the day and night. Six trips daily are made. One Slation and four Lubbock
taxicab companies provide service between these cities. Slaton is served by
the Lubbock airport, farm products are marketed principally in Lubbock and
the Lubbock papers are distributed daUy in Slaton. A weekly paper is pub
lished in Slaton, but it has no daily paper. Some residents of Slaton are
employed in Lubbock and some residents of Lubbock are employed in Slaton.

11. Slaton has its own city government, the public school system is separate
from Lubbock, it has a police department, health department, volunteer fire
department, and the civic and religious organizations are separate and apart
from those of Lubbock. Charitable drives for national organizations are
independently conducted in Slaton. Major retail outlets in Lubbock do not
have branch stores in Slaton.

12. There is no standard broadcast station in Slaton. There are, however, a
minimum of 10 and a maximum of 19 other services available within varying
p,ort1oa.s of the proposed Star of the Plains service area. Primary service is
provided Slaton by the six standard broadcast stations lecated in Lubbock 6/
and by Station KCRS, Midland. Texas. Studios of the stations in Lubbock are
located at highway distances varying from 11.1 mUes to 16.6 mUes fromSlaton.

13. In so far as shown by the record the Lubbock StatiOIlS have made no
affirmative effort to serve organizations located in Slaton nor bave such
organizations made any substantial effort to utilize the facilities of the Lubbock
atations. There is no evidence that business establishments located in Slaton
have used or sought to use the Lubbock stations for advertising purposes. The
mayor of Slaton. the preSident of the Slaton Parent-Teacher Association, the
head of the Slaton disaster program, the City Health Officer. the Jaycee-Ette.,
the chief of the Fire Department, and the Junior Chambe r of Commerce have
neither used nor sought to use the Lubbock stations in connection with their

As reflected by the record of the initial hearing and at page 5 of the Com
mbsion's decision. the 0.5 mv/m interference-free contour of the Slaton
proposal would encompass an area of 5.36Z square miles. Of this approxi
mately 46~ would lie outside the South Plains region.

E.I Population of this community or village is not shown in the 1950 United
States censua. Approximated population is Z5 person•. (Rand McNally·
Comme rcial Atlas)

i!/ Five of the Lubbock stations operate on Class m channel•• one on a Class
IV channel. Power varies from 5 kUowatts to 250 watts.
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official dutiea or activitiea. The Daughtera of the Pioneers Study Club bas on.

- aeveral occasions utUized the facilities of a Lubbock television station for ita
activities. but bas nat used or sought the use of those of the Lubbock radio
stations. On occaaions upon request the Lubbock statim. have carried material
for the Slaton Chamber of Commerce. One Slaton church on two occasiona in
1958 broadcast its services on a commercial basis on a Lubbock station. The
Slaton Chief of Police has sought the use of the Lubbock statioDS for the parpose
of briILaina to the residents- attentian changes in traffic controls and was refused

_. on. the ground it was of no interest to the citizens of Lubbock. The Slaton City
Comm.ission bas sought time on Lubbock stations for coverage of local Slaton
is.ues, but succeeded in securing time only on the occasion of an electiQll

_ involving the "'Wet -or Dry· question. The representative. of the above organl
zaticas in addition to representatives of the Protestant and Catholic religious
faiths. representatives of the Slaton schools and of the Junior Civic and Culture
Club set forth activities of the organization with which as sociated which could be

-. advanced through the !acUities of a Slaton station and that these needs were not
now being served by existing stations.

- 14. Station KUKO, Post, Texas, (1370 kilocycles. 500 watts, daytime) although
providing a signal intensity between 2 mv1m and 1.6 mv1m over the city of
Slaton which does not constitu.1e primary service under the Commission-s

- allIes, has served to the degree hereinafter set forth as a local transmission
service to the city. Evidence establishes that the signal of this station is not
subject to a high noise level or fading and may be heard in Slaton. Post is
located 23 miles fram Slaton.

15. The mayor of Slaton on several occasions appea.~ed on a aMan-on-the
Street" program formerly conducted by that statiQII. from Slaton. Upon request

- KUKO bas carried annOWlcementa for the First Baptin Church. The Christmas
time retaU promotion sponsored by the Slaton Chamber of Commerce was
carried in 1959. The general manager, who is a. part owner of Station KUKO,
and two employees of the statlaa. service accounta in Slaton with one of the
employees being responsible for contacting the various civic and other organi
zatialla in Slaton. Information obtained by thil representative or coming to the
atation by other means is included on local news programs together with atmUar
lAfonnation from other communities in the area. Commencing in November of
1958 the aforementioned program -Man On The Street" wal origiD.ated in Slaton
weekly for a period -untU cold weather," it was resumed b:L the spring of 1959
aad then discontinued. Other programs originated at Slaton carried in the past
by KUKO include -Thil, That and the Other.... a goapel program called ·Mr.
SUD.hine" and the start of Slaton-s Little League Pr0lram. On the apot coverage
of an automobUe accident and direct coverage of the Slaton Christmas Program
have been given. Sports eventa in which Slaton teams participated have been
carried. Idore than 100 firma located in Slaton have purchased advertising time
o~er Station KUKO aDd in January of 1960 the station waa carrying between IS
and ZO accounts regularly. The local option election in Sla1:011 was supported by
aDJlOUllcements asking people to vote and coverage of the election was given OD

new. programs. Programs on the issue involved were DDt carried. Publicity
was given to a series of five forum discussions held by the Slaton Chamber of
COmJIlerce. The forum discua.iOl1.s were not broadcast. Announcements of
achool activities and school bus s chedules have been carried. Announcements
pertaining to the Rotary Club and to the formation of a Lion-s Club have been
broadcast. 1/
7/ At the time of the evidentiary hearing in this proceeding there wa. pending
- [Footnote continued on following page].
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Conclusions

1. The ecmclusians to be drawn in this supplemental Initial Deciaion are pre
scribed by the Commis.ion's order of June 24, 1959 and the are.s there
de.tanated in which evidentiary ahowings have been made. In this further
hearmg, as in the initial hearing, the parties did not adduce programming
evidence relative to Station KCCO. Accordingly, the conclusion of the Com
mw.ion ~t the needs of the population for the service proposed by Star
outweilhs the needs of the population losing the KCCO service" remains
unaffected'by the further hearing.

2,. Evidence as to the community of interests between Slaton and Lubbock shows
that the cities are closely interconnected by highway, raUroad and bus service.
They lie in the same coun.ty and the Lubbock metropolitan area which is co~

extensive with that county. Thus COUl'1ty governmental interests and county
problems would be equivalent. Employment opportunities and interests are
simUar. The evidence, however, also establishes that there is no community
of interests in city government, in civic and religious organizations and
activities, and in merchandising. WhUe the cities are slightly less than eight
mUes apart they are separated by an area primarily rural in nature. The
Commission stated in the decision herein of May 14, 1958 that "There is no
valid basis for holding other than that Slaton ia a separate community without
a local transmiasian facUity." The evidence adduced in the further hearing
supports this conclusion.

3. Turning to the evidentiary showing of comparative need for the facUities at
issue, the needs of each area are in degree met by existing facUitie.. A Cla.s
IV facUity is pre sently allocated to the city of Plainview and this station doe.
provide a prbmry service daytime to that city and to slightly more than one
fourth of the South Plains region. The record show. that for the monitored
week StatiOIl. KVOP did provide a reasonably well-balanced program service
which included locally originated programs designed to lerve the city of
Plainview and its lmmediate surrounding agricultural area. The re is no
evidence of need of local organizationa which have not been served other than
the isolated instance of the South Side Assembly of God Church. Yet in that
instance it is shown that Station KVOP does presently carry one regularly
scheduled program by a church of this denomination. Plainview Radio·s pro
poul would serve a substantially larger portion of the area designated as the
South Plains region than does Station KVOP or the propolal of Star. The
minbnum number of services presently available in any portion of this area,
however, 18 five with other portions receiving up to 16 services. No showing
was made of need in this area not presently met by these services.

7/ [Footnote continued from preceding page].

before the Commission an application to CbaJll8 the location of Station
KUKO from Post to Slaton, Texas. This applicaUolI. was 8Ubsequently
withdrawn and on March 2" 1960 applicatf..OII. File No. BAL- 382,5 for
assignment of license of Statton KUKO to Galen O. Gilbert and Phil
Crenshaw, dba KUKO was filed.. (Official notice taken) By that appli
cation the assignee proposes to expand'" . . . local service, by means
of remote studios in nearby locations such as Slaton. Tahoka) Spur and
R.awls ...
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4. The sherwina of Deed for th.e facUity requested at Slaton u more diffiClllt of
a.sesanent. FiTe of the statlcmB located in L1Ibbock operate 011 regtcmal chan
nela which UDder §3.ZZ(c) of the Cemmtasioa's B,1I1es are • • . . desip.ed to
render service prtmarUy· to a metropolitan diatrict and the rural area CGlllUgu
GUs thereto.· Slaton is nearby the city of Lubbock and within. its metropolitan
district. The decision of Nay 14, 1958 herein -turned in part on this fact aad
the service which as a consequence would be provided by the Lubbock stations.
The evidence in the further hearing ordered establishes, however, that UWe
attention has been given by the Lubbock stations to the organizations located in
Slaton. There is no evidence that the merchants of Slaton utilize the Lubbock
statims for advertising. The local Slaton organizations represented in the
p~oceeding have made little eHort to utUize the facUities of the Lubbock atatians.
byt in two instances were unsuccessful in securing time when efforts were ma de.
Station KUKO at Post, Texas, although not providing primary service as defined
by tJae Commusion's Rules. has m limited degree functioned as a local outlet
for seIf-e.xpressiCll in Slaton. This service, however. for reasons in addition to
~ faUure to provide primary service, cannot be regarded as a local Slaton
station. Programs have been originated from Slaton on an intermittent basis
only. AnauxUiary studio bas not been maintained in Slaton, butJ,f such had been
done normally the Commission is not disposed te attach significance to such
fac;t in d~termining the avaUabUity of local broadcast service. (Sanford A.
Scba.ft.~, 14 RR 852., 864e). _Accordingly the pr-oposa1 of the transferee of that
stati.. to e.tablish a studio at Slaton if effectuated would be without significance.
Station. KUKO presently carries no programs specifically designed to serve the

. n.eeds of Slaton's local organizations and service rendered to them in the past
_,consisted principally of announcements. There is no showing that local talent
from Slaton has at any time been. used. The sh0wtna of need for the Slaton
facUlty.accordingly rests at least in part upon the fanure of the residents of
Slaton and of the Lubbock stations operating '1m reaia:aa.l channels to recognize
the full purpose of the allocations held as defined under said §3.ZZ(c) of tb.e
Comm.lssion·s Rules and upon. the showblg of a service insufficient to fulfill local
needs provided by a station allocated to a city not a part of the Lubbock metro
politan area. Yet, regardl.ss of the reasons for Us being, need for a local
transmission facUity at Slaton is shown by substantaI evidence.

S. Appraising the comparative showings made, no clear showing of unfilled
specific needs within the area which would be served by Plainview Radio has
been made. Star has made such showing. Plainview is a population center of
sub.tantial size and the providing of an opporbmity of selection among locally
originated programs; making avaUable to local organiz.ations, groups and
advertisers of more than one local radio medhtmj and the stimulus of competi
tion would be of public benefit. Also the more effective utilization of the fre
quency at Plainview than is possible at Slaton is a pu.blic interest factor strongly
favoring grant of the Plainrlew Radio application. .y ita remand of thia pro
ceedblg these factors, however. were he~d by the court to be insufficient to
overcome the Section 307(b) presumptio.l aristna as a cCll1sequence of Slaton
havtna no local tranllJD1.aatca facUlty in B)e absence of nbstantW evidence
overcomiag that presumption. The record herem as demonstrated by the fore
loma findingS ef fact and Ctlllc:1..tas based thereon tends to support rather
than overcome the preSlUilptl-. It la tllerefore concluded 'In. light of the remand
order and of the evidence adduced in the farther hearing held purs\J&D.t thereto
that the public intereat woll1d be better ••rved 'by a grant of the appUcat1cm of
Star of the Plains Breadcastbl. Comp1UlY than by a gram of that of Plainview
Radio.
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Accordingly, it is ordered, this 19th day of April, 1960 that unless an
appeal to the Commission from this Supplemental Initial Decision is taken by
a party or the Commission reviews the Supplemental Initial Decision on its
own motion in accordance with the provisions of §1.153 of the Rules, the
application herein of Troyce H. Harrell and Kermit S. Ashby, dba Star of the
Plains Broadcasting Co. is granted and the application of Earl S. Walden,
Homer T. Goodwin, and Leroy Durham, dba Plainview Radio is denied.

Forest L. McClenning
Hearing Examine r

Released: April 2.0, 1960 and effective 50 days
thereafter subject to the provisions of the rule
cited in the ordering clause above.

In re Application of

For Construction Permit to
Increase Power and to
Make Other Changes

)
)

RICHARD F. LEWIS, JR., INC. of )
MOUNT JACKSON, VIRGINIA (WSIG) )
Mount Jackson, Virginia )

)
)
)
)

['S3:3S] Concentration of control.

FCC 57D- 38
45646

Docket No. 118S2.
File No. BP 10S10

Protestant fails to sustain its burden of proof upon
issues relating to concentration of control of broad
cast stations in an area where there is no evidence
in the record as to population, its distribution or any
of the other factors with respect thereto within the
service areas of any of the stations owned or con
trolled by the applicant, and no evidence as to other
services available to the service areas of the appli
cant·s stations.

['S3:24] Commercial practices of licensee.

Practice to sell time on two stations in the same
area in combination, to sell time on six stations in
Virginia, West Virginia and Pennsylvania to national
advertisers at a combination rate, and to "sell" sta
tions on a frequency discount basis are well estab
lished in the radio industry, and no facts were pre
sented by protestant to indicate that applicant for an
increase in powe r, to install a directional antenna,
and to change transmitters would conduct the prac
tices in an improper or illegal manner contrary to

THE NEXT PAGE IS PAGE 383
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